
h 

3 1PL! TH. COMPTROLLER OENERAL 
O F  TU. U N I T E D  m T A T E m  
W A ~ H I N G T O N .  O . C .  2 0 5 4 8  

B-218424 I B-218424.2, B-218424.3 
DATE: August 1 ,  1985 FILE: 

Role n- Ro 1 en- Roberts I n te r na t ional ; Rat he 
MATTER OF: Productions, Incorporated/Design 

Production, Inc. 

OIOEST: 

1 .  Where offeror submits a proposal and pro- 
tests the agency's evaluation of proposals 
and, if successful in its protest, protester 
woula have an opportunity to compete since 
our Office could recommend that proposals be 
reevaluated, discussions be reopened or tnat 
requirement be recompeted, protester is an 
interested party notwitnstandiny tne fact 
that protester has not raised any specific 
o~jections concerning the evaluation of the 
one higher rated proposal. 

2 .  Dismissal of protest for failure to provide 
agency witn a copy of the protest within 1 
aay of its filing with our Office pursuant 
to 4 C . F . K .  9 21.1(d) ( 1 9 8 5 )  is not 
warrantea where agency was already in 
receipt of a protest letter by another 
participant in tne procurement which raises 
essentially the same issues and, despite 
agency's claim of prejudice, agency 
acknowleages that botn protests raise the 
same issues and agency responaed in a single 
timely report. 

3 .  Allegation that awaraee did not meet clefini- 
tive responsibility criteria is denied where 
solicitation provision wnicn ailegealy 
limits the class of prospective contractors 
aoes not impose any specltic dnd oo-~ective 
requirements as a $recondition to arJara. 

4. Protest alleging tnat agency's tecnnical 
evaldation aid not confarln to tne stated 
evaiuation criteria because the agency 
i,nproperly conslaera tne manageaient 
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e x p e r i e n c e  of t h e  team p r o p o s e d  by t h e  
awardee, ra ther  t h a n  s o l e l y  t h e  i n s t i -  
t u t i o n a l  e x p e r i e n c e  of t h e  awardee, is  
d e n i e d  s i n c e  s u b c o n t r a c t i n g  was n o t  
p ronib i tea  a n a  it was n o t  u n r e a s o n a b l e  for 
t h e  a g e n c y  t o  e v a l u a t e  t h e  e x p e r i e n c e  of t h e  
team proposed by t h e  awaraee rather t h a n  
s o l e l y  t h e  i n s t i t u t i o n a l  e x p e r i e n c e  of t h e  
awaraee. 

5. A l l e g a t i o n  t h a t  s o l i c i t a t i o n  was f o r  manaye- 
m e n t  s e r v i c e s  a n d  t h a t  a g e n c y ' s  t e c h n i c a l  
e v a l u a t i o n  had n o  r e a s o n a b l e  bas i s  b e c a u s e  
awaraee had  no  e x p e r i e n c e  i n  t h i s  area is 
d e n i e d .  S o l i c i t a t i o n  was n o t  i s s u e a  s o l e l y  
t o  o b t a i n  management s e r v i c e s  a n d  record 
snows t n a t  a l t n o u g n  awaraee may n o t  h a v e  haa 
i n s t i t u t i o n a l  e x p e r i e n c e  i n  a l l  areas, t h e  
o v e r a l l  tealn p r o p o s e a  by t h e  awardee pos- 
sessed t h e  r e q u i s i t e  e x p e r i e n c e  r e q u i r e d  by  
trie s o l i c i t a t i o n .  

6. A l l e g a t i o n  t n a t  a g e n c y  u t i l i z e d  u n s t a t e a  
c r i t e r i a  i n  e v a l u a t i n g  p r o p o s a l s  is d e n i e d  
s i n c e  fac tors  n o t  s p e c i f i c a i l y  s t a t e d  i n  t h e  
KFP inay oe c o n s i d e r e d  wnere t h e y  are  r e a s o n -  
a b l y  re la tea  t o  t h e  s p e c i f i e a  c r i t e r i a .  
A g e n c y ' s  c o n s i d e r a t i o n  of " C a n a a i a n  t i e s "  of 
l o w  o t te ror  for p r o c u r e m e n t  t o  be pe r fo rn ied  
i n  Canada  is  p r o p e r  s i n c e  l o c a t i o n  of 
a w a r u e e ' s  management a n d  a w a r u e e ' s  k n o w l e a q e  
of local  c o n d i t i o n s  is s u f f i c i e n t l y  corre- 
ia ted t o  t n e  awaraee's a b i i i t y  t o  e f r e c -  
t i v e l y  manage  a n d  p e r f o r m  c e r t a i n  f u n c t i o n s  
spec i f ied  i n  t h e  KPP. 

7 .  A l l e g a t i o n  t h a t  a g e n c y ' s  t e c n n i c a i  evdlu- 
a t o r s  were i m p r o p e r l y  aware o f  each 
o t f e r o r ' s  cost y o s i t i o n  wnen e v a l u a t i n g  b e s t  
a n d  f i n a l  o f f e r s  a n a  " l e v e l e d "  t h e  scores t o  
e n s u r e  t h a t  t h e  lowest cost  o t r e ro r  was 
awardea t n e  c o n t r a c t  is a e n i e d  s i n c e  recora 
does n o t  e s t a u l l s h  t h a t  t e c h n i c a l  e v a l u a -  
t o r s '  s c o r i n g  ref lected a n y t h i n g  o ther  t h a n  
tneir  reasoned l u a g m e n t  c o n c e r n i n c j  tne 
merits o f  t n e i r  p r o p o s a l s .  

- 2 -  



B-218424 , 8-218424.2, 8-218424.3 

Holen-Rolen-Rooerts International (HHH) and Ratne 
Productions, Incorporated/Design Production, Inc. (Rathe), 
protest the award of a contract to Davson, Prichard & 

Downwara, Ltd. (DPD), under request for proposals (RFP) 
ho. 23-23-5-~@ issued by the Unitea States Information 
Agency (UsIA) for a general Services contract to provide 
support for  the Unitea States' participatlon at tne 1966 
World Exposition on Transportation ana Communications to be 
held in Vancouver, Britisn Columbia, Canaaa (Expo 8 6 ) .  
both protesters allege thdt USIA failed to apply definitive 
responsibility criteria allegedly containea in the 
solicitation. A l s o ,  it is allegea that USIA's evaluation 
of proposals aeviated trom the evaluation scheme set forth 
in the solicitation. In aadition, the protesters raise 
several s2ecitic objections concerning the manner in vltiich 
U S I A  evaluated their respective proposals. 

We deny tne protests. 

Initially, we note tnat U S I A  ana uPD request that we 
d # aismiss tne protests. USIA contenas that RgH is not dn 

interested party since bkR ranked thira in the overall 
evaluation ana has not coinglainea tnat tne higner ranking 
Iiatne proposal was not properly evaluated. A l s o ,  USIH 
argues tnat Ratne failed to provide a copy of tne protest 
to tne contracting ofticer within 1 day of its filing with 
our Office as required by our Bid Protest Regulations, 
4 C.F.R. 9 21.l(d) ( 1 9 8 5 ) .  Ratne's protest was fileu on 
April 5, 1963, anu USIH indicates tndt it did not receive d 
copy of tne protest until April 8 .  U5IA argues that the 
delay was pre]udioial since tne agency would have naa an 
additional weeKend to research the issues raised by the 
protest. Also, USIA complains that Ratne's protest, 
contrary to our regulations, failed to contain a statement 
inaicatiny that a copy of tne protest was mlng furnisnea 
to the agency. 

RRH is clearly an interested party under our aid 
Protest Regulations. - See 4 C.E' .h .  S 2 1 . 0 ( a ) .  KHR 
submitted a proposal in reskonse to tne riFP anu, in Its 
protest, aliegea thdt USIA fdiled to properly apply tne 
evaluation criteria set fortn in the KFP. Althougn RKH h a s  
not specifically objected to trie evaluation ot Ratlie's 
proposal, KHR, it successful in its protest, woula s t i l l  
n a v e  dn opportunity tor awara since our Otfice coula 
recolnmena that U ~ I A  reevaluate proposals, reopen aiscus- 
SiOnS or recompete tne requirement. Unuer tnese circum- 
stances, we find that HR& nas a direct ana suostantial 
ecOnOfnic interest in tile outcoine ot this protest ana, 
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t h e r e f o r e ,  is a n  i n t e r e s t e d  p a r t y .  E n q i n e  and Equ ipmen t  
Company, I n c . ,  B-199480, May 7 ,  1 9 8 1 ,  81-1 CPD ll 359. 

As f o r  t h e  r e q u e s t e d  dismissal  o f  R a t h e ' s  protest ,  
o u r  r e g u l a t i o n s  p r o v i d e  t h a t  t h e  f a i l u r e  t o  comply  w i t h  
t h e  p r o c e d u r a l  r e q u i r e m e n t s  se t  f o r t h  i n  4 C.F.R. S 21.1 
"may" be c a u s e  f o r  d i smis sa l ;  t h e r e f o r e ,  d i smis sa l  is n o t  
r e q u i r e d  i n  a l l  c i r c u m s t a n c e s .  Despite USIA's claim t h a t  
it. was pre judiced  by  R a t h e ' s  f a i l u r e  t o  f i l e  a c o p y  w i t h  
t h e  a g e n c y  w i t h i n  1 day o f  i ts f i l i n g  w i t h  o u r  O f f i c e ,  w e  
n o t e  t h a t  USIA was a l r e a d y  i n  p o s s e s s i o n  o f  FtRR's protest  
l e t t e r  r a i s i n g  e s s e n t i a l l y  t h e  same i s s u e s .  I n  t h i s  
r e g a r d ,  w e  n o t e  t h a t  USIA a c k n o w l e d g e s  i n  i t s  report t h a t  
t h e  two p r o t e s t s  a r e  e s s e n t i a l l y  t h e  same a n d  t h a t  USIA 
r e s p o n d e d  t o  b o t h  p ro tes t s  i n  a s i n g l e  t i m e l y  report .  
S i n c e  U S I A  had a c t u a l  k n o w l e d g e  o f  RRR's p ro tes t ,  a r g u i n g  
e s s e n t i a l l y  t h e  same g r o u n d s  r a i sed  by  R a t h e ,  w e  d o  not 
h e l i e v e  t h e  d i smissa l  o f  R a t h e ' s  protest  is  r e q u i r e d .  See 
Rosemount ,  I n c . ,  B-218121, May 1 6 ,  1 9 8 5 ,  85-1 CPD H 556; 

I n  v i e w  of t h i s ,  t h e  p r o t e s t e r ' s  f a i l u r e  to  i n c l u d e  i n  t h e  
p ro tes t  a statement t h a t  a c o p y  of t h e  protest  h a s  b e e n  
f u r n i s h e d  to  t h e  c o n t r a c t i n g  a g e n c y  is a m i n o r  p r o c e d u r a l  
i r r e g u l a r i t y  of n o  c o n s e q u e n c e .  A c c o r d i n g l y ,  t h e  merits o f  
b o t h  p ro t e s t s  w i l l  b e  c o n s i d e r e d .  

S a b r e l i n e r  Corp., B-218033, Mar. 6 ,  1 9 8 5 ,  85-1 CPD 1 280. d 

Background  

was USIA's i n t e n t i o n  to o b t a i n ,  " a s  n e a r l y  as poss ib le ,  a 
complete ' t u r n  k e y '  o p e r a t i o n  f o r  a l l  aspects  o f  U.S. 
Government  p a r t i c i p a t i o n  a t  Expo 86." S e c t i o n  C.2 o f  t h e  
RFP i d e n t i f i e d  t h e  f u n c t i o n a l  r e q u i r e m e n t s  wh ich  were to  b e  
p e r f o r m e d  o r  f u l f i l l e d  b y  t h e  c o n t r a c t o r ,  as f o l l o w s :  

S e c t i o n  'IC" of t h e  RFP (Scope of Work) s ta ted  t h a t  i t  

C.2.A. C o n s t r u c t i o n ,  f a b r i c a t i o n ,  i n s t a l l a -  

C . 2 . B .  Logist ics  
C.2.C. P a r t i c i p a t i o n  P r o m o t i o n  
C.2.D. P a r t i c i p a t i o n  C o o r d i n a t i o n  
C . 2 . E .  P u b l i c  A f f a i r s  S u p p o r t  
C.2.F. S t a f f i n g  S e r v i c e s  
C.2.G. S t a f f  H o u s i n g  
C . 2 . H .  T r a v e l  a n d  T r a n s p o r t a t i o n  S e r v i c e s  
C.2.1. Protocol F u n c t i o n s  
C.2.J. A d m i n i s t r a t i o n  

t i o n ,  m a i n t e n a n c e ,  s t r i k i n g ,  e tc .  

A f i r m ,  f i x e d - p r i c e  c o n t r a c t  was t o  be awarded  for a l l  
p e r s o n n e l  a n d  materials r e q u i r e d ' t o  p e r f o r m  t h e  "management 
s e r v i c e "  described i n  s e c t i o n  C.2, p l u s  t h e  r e i m b u r s e m e n t  
of v a r i o u s  s u b c o n t r a c t o r  costs. 
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Section I'Mn of the RFP identified the evaluation 
factors for award. Section M.1, to which no points were 
assignea, stated that offerors must De regularly engayea in 
the business of providing tne type of service and equipment 
covered oy the solicitation and must have establishea an 
acceptable past record for the completion of contracts of a 
similar character and extent. Offerors were requested to 
submit a separate performance proposal and price proposal 
ana section rv1.2.A indicatea that tne performance proposal 
shoulci include a statement of tne offeror's history witn 
such prolects (M.2.A.l), a list of key personnel employed 
by the firm or professional staff which would be hired 
(M.2.A.2), a description of existing or proposed facilities 
(M.2.A.3), and a list of proposed subcontractors and their 
qualifications ana experience ( M . 2 . A . 4 ) .  

The HEF's evaluation criteria ( M . 5 )  stated tnat "tne 
aegree of the firm's successful experience, as evidenced in 
bection M.2.A.1 . . ., will be evaluatea . . . witn respect 
to the functions to be performed." The functions specified 
in Sections C.2.A-C.2.G of tne HFP were then listea and 
each respective category was assigned a point value. 
Overdll, 64 points were assignea to tnis criterion ( k . 5 . ~ )  
ana the KFP stated that the point value assigned was 
intendea to indicate tne relative diftiCUlty of successful 
performance'of tnese functions and tne need for proven 
professional sJccess in evaluating tne qualiticatlons ot 
tne orferors. 

4 
d 

Tne RFP listed three adaitional evaluation criteria. 
Section 1~1.5.8 stated that tne extent to which Key personnel 
are employed by the offeror or are available to the otferor 
Would be consiaerea. Furtner, tne suitability of the 
otferor's proposed or existing facility would De evaluated 
as well a s  tne suitability ot the qualitications of 
proposed subcontractors. hach of tnese three categories 
was wortri 12 points and the inaxirnum point total for tne 
performance proposal was 100 points. The RFP aavised 
otierors that tne technical proposal woula be given 
approximately the same weignt as the price proposal ana 
tndt awara woula oe macle to tne otferor whose proposal, 
price ana performance consiuered, woula be most aavan- 
tdgeous to tne dovernllient. 

U S i A  receivecr seven proposals in response to tne HFP. 
Apparently, there was an initial misunderstanding among the 
ofrerors as to wnat snoula have oeen included in eacn 
offeror's fixed-price proposal ana what was intendea to be 
cosc reinmursable. Discussions were conducted and revised 
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proposals were requested. 
was established comprised of DPU, hRR and Rathe. The 
original technical scores ana revisea price proposals of 
the three firms were as follows: 

..Tnereafter, a competitive range 

Original Technical Revised Price Combined 
Score Proposal Score 

DP L) 7i.63 $1,408,930 88.41 

Ratne 93.25 1,999,492 85.23 

RhH 84.88 1,812,912 84.37 

~ S I A  conductea aaditional discussions with these firfils 
ana best ana final offers were requested. The best dna 
final ofrers were evaluated ana tne final results were as 
follows: 

Best/F inal Best/Final Combined 
'Iecnnical Score Price Score 

DPD 8 5  $1,408,930 97 . 22 
Ratne ' 90  1,8251,554 88.2 

MAS 7 8  812,875 8 2 . 1 9  

u 5 I A  awaraed the contract to ~ P L )  on izarcn 20, 19b5. 

Definitive HeSpOnSlbility Criteria 

both RHH ana Hatiie argue that section M.l of the HFP 
established definitive responsioility criteria which 
requirea orferors to possess exposition management 
experience in order to qualify for award. Section M.l 
states tndt: 

"I. Offeror Qualifications and Capacity 

Offerors inust oe regularly engaged in 
the Duslness o t  proviainy the type or 
service and equipment covered by this 
bollcitation, with adequate rinancial 
~ac~cjr~u~ici ana organization to insure 
satlsfactory and timely perforinance. 
They must have establisnea an acceptaDle 
record in the past tor completion ot 
contracts of a similar cnaracter ana 
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extent. The Government shall consider 
ana weigh all infqrmation available in 
makiny a determination of award ana will 
be the sole judge of the offeror's 
apparent ability to perform this worK 
satisfactorily . '' 

The protesters argue tnat because USIA was soliciting 
a contractor wnicn haa previous ex2erience in managing 
expositions similar to Expo 8 6 ,  this provision imposed 
mandatory experience criteria on ofterors. The protesters 
argue that DPU lacked this type of experience and, there- 
fore, snould not have been consiaered for award. 

U S I A  argues tnat it never intenaed to restrict the 
competition only to tnose offerors that had experience in 
managing expositions similar to Zxpo & 6 .  USIA contenas 
that the contractor is only requirea to manage the 
pertorindnce ot tne services reyuirea. by tne contract. USIA 
argues that the contractor woula not have overall 
responsibility tor the management of tne United States' 
pavilion, which was to remain in U S I A  control. U S I A  
contends tnat tne RFP ala riot require a contractor witn 
prior exnibition management experience, out rather a 
contractor wno was experienced in managing a range of 
specified activities and able to assemble a team capaDle of 
nree t ing tne contract requ i reinen ts . 

- 
4 

USIH aisajrees witn tne protesters tnat section m.1 ot 
the HFP establisned a definitive responsibility criteria 
ana contends tnat tne provision did not require offerors to 
be regularly engaged in managing expositions. U S I A  argues 
that section M . 1  dia not contain specific experience 
criteria which offerors were required to possess as 
precondition to award ana that such requirements could 
easily have been imposed nad USIA intended to limit the 
class of prospective contractors. USIH inaicates that tile 
information elicited by section r4.1 wouid be utilize0 by 
the contracting officer i n  evaluating eacn offeror's 
responsibility and, to the extent the protesters are 
cnallenging I j P O ' s  aDility to perform this Contract, USIH 
states that DPD aeinonstrateu to the contracting officer's 
satistaction tnat the firm haa a responsibie recora of 
providing ana inariaqiny the type os services required. 

As a general rule, our Office will review dn agency's 
artir,riative aeteriiiinations of a biuder's responsioility 
only if fraud on tne part of tne contractiny official is 
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alleges or, as here, if the solicitation Contains 
definitive responsibility qriteria which allegedly have not 
been applied. Janke & Company, fnc., B-210756, FeD. 22, 
1983, 83-1 CPD y 183. Definitive responsibility criteria 
are specific and objective standards established by an 
agency for a particular procurement for the measurement of 
a biaaer's ability to perform the contract. These special 
standards limit the class of bidder to tnose meeting 
specified qualitative and quantitative qualifications 
necessary for contract performance as a precondition of 
awara. Watch Security, Inc., B-209149, Oct. 20, 1982, 82-2 

Here, we find that section M.1 did not establish a 
definitive responsibility criteria. The requirement that 
an offeror oe "regularly engaged in the business" and nave 
estaolished an acceptaole recora in tne past for cornpletiny 
similar contracts merely aavises potential offerors tnat 
past perforiaance will be consiaerea in deciding wnether 
the contractor has the capacity to perform in a 
SatiSfactoK~ manner. I3.J. tiurray Company, Inc., Wok. 
Schlosser Company, Inc., B-212107, B-212107.2, Marcn 16, 
19b4 ,  84-1 CPU 11 316. (Requireinent tnat subcontractor be 
regularly engaged in the manufacture of temperature control 
equipment and systems "held not to constitute a definitive 
responsibility criterion.") In our view, section M . l  lacks 
Specific qualitative ana quantitative qualifications wnich 
would limit tne class of prospective contractors in tne 
manner su9jgestea by tne protesters. c.f. Urban hasonry 
Corp., 8 - 2 1 3 1 9 6 ,  Jan. 3 ,  1584, 84-1 CPD 7 48. (Requirement 
that firm be "regularly engaged for a ininiinuni of five years 
in the erection of architectural precase concrete units" 
Constitutea a definitive responsibility criteria.) 

CPD II 353. 

0 

In auaition, we disagree with the protesters that the 
solicitation required that an offeror nave prior exposition 
management experience and that only tnis type of experience 
would  be considerea. Simply stated, there is no specific 
Statement in tne solicitation which indicates that U S I A  
was soliciting only firms with exposition management 
ex2erience. Altriouyh the worK to be perforlnea under the 
contract is in connection witn an exposition and manayement 
Services are requirea, tne terins of the solicitation diu 
not restrict the type of management experience which would 
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be considered ana evaluated by USIA. 1/ Accordingly, the 
objective standards which characterize "definitive" 
responsibility criteria are lacking in tnis solicitation 
and the protesters' contentions in this regara are without 
merit. 

Application of Evaluation Criteria 

The KFP requirea that offerors provide detailed 
background information regarding experience with such 
projects (section M.2.A.1) and section M . 5 . A  stated tnat 
the information provided by the offeror would be evaluated 
to determine the oiferor's ability to perform the specific 
functions that were required of the contractor. The 
protesters argue that management services were requirea o y  
tne solicitation and that, unaer the evaluation scheme, 
eacn otteror was requirea to be an exyeriencea proviuer ot 
these services. kather than considering DPD's prior 
experience, or lack thereof, tne protesters allege that 
USIA improperly consiaered ana evaluated the experience of 

they were evaluatea on the basis of their own past 
experience in providing this type of service ana tnat USIA 
failed to apply tne same standaras in evaluating bPL>*s 
proposal. Also, the protesters note tnat the suitability 
of the proposed subcontractors was separately evaluated in 
section M . 5 . D  ana, by conaucting the evaiuation in this 
manner, U S I A  significantly increased the importance of tnis 
criteria. 

d DPU's proposea suxontrdctors. The protesters argue tnat d 

USIA aryues that it was never envisioned that a single 
offeror would be able to provide the wide variety of 

- l /  Ratne argues that "exposition manayement services'' are 
unique and that there is a significant difference in 
managing services for an exsosition ana mndginy tnose same 
Services elsewhere. To the extent this is true, the 
absence of a specific statement in tne solicitation tnat 
exposition management experience woula oe evaluatea 
supports I J ~ I A ' s  contention tnat the type of management 
experience which wouia be considered was not restrictea in 
tnis manner. 
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s e r v i c e s  r e q u i r e d  by t n e  RFP.2/ U S I A  i n a i c a t e s  t h a t  a l l  
o t f e r o r s  assembled a d i v e r s e  :roup ot i n d i v i d u a l s  a n d / o r  
firms to  accomplish t h e  w o r K  a n d  t h a t  t h e  teams proposed oy  
a l l  o f f e r o r s  were c o n s i d e r e d .  USIA a r g u e s  t h a t  a l l  
O f f e r o r s ,  i n c l u d i n g  R a t n e  a n d  FUR,  were treated e q u a l l y  
a n d  t h a t  u n d e r  t n e  R F P ' s  e v a l u a t i o n  scheme, it  was n o t  
improper t o  c o n s i a e r  t n e  e x p e r i e n c e  of t n e  e n t i r e  team 
ratner t h a n  o n l y  o f  t h e  s p e c i f i c  f i r m  making  t h e  
o f t e r .  Also, U S I A  n o t e s  t h a t  e v e n  i f  t n e  same "SuDcon- 
t ractors"  were a g a i n  e v a l u a t e d .  u n d e r  s e c t i o n  A . 5 . D  o f  t h e  
WP, n e i t n e r  H a t n e  n o r  HM was p r e l u d i c e a  s i n c e  t n e y  were 
b o t h  treated i n  t h e  Same f a s h i o n  a n d  r e a d j u s t i n g  t h e  
scores u n a e r  t n i s  p a r t i c u l a r  c r i t e r i o n  would  n o t  a f fec t  t h e  
o u t c o m e .  

be n o t e  t h a t  p r o c u r i n g  a g e n c i e s  a re  g i v e n  a c o n s i d -  
erable  r a n g e  of ]uagilient a n d  d i S C r e t i O n  i n  c a r r y i n g  o u t  a 
t e c h n i c a l  e v a l u a t i o n .  S p e c t r u m  L e a s i n g  Corp., B-205781, 
A y r .  26 ,  1 4 8 2 ,  82-1 CPu 11 3&3. I t  is n o t  t n e  f u n c t i o n  ot 
tnis O f f i c e  t o  rescore proposals  n o r  w i l l  we make i n d e p e n d -  
e n t  j u a y n e n t  as t o  t n e  n u m e r i c a l  scores w h i c n  s h o u l a  b e e n  

Sept.  20 ,  1 9 8 2 ,  82-2 CPU y 238.  he w i l l  r e v i e w  t n e  recora 
t o  d e t e r m i n e  w h e t n e r  t h e  a g e n c y ' s  e v a l u a t i o n  was r e a s o n -  
do le  a n d  w h e t n e r  t n e  a y e n c y  followed t h e  e v a l u a t i o n  scneine 
s e t  f o r t h  i n  t n e  HFP. Crown P o i n t  Coacnworks  and  R&U 
Composite S t r u c t u r e s ;  N o r t h  A m e r i c a n  R a c i n g  C o . ,  B-208694, 
B-208694.2,  Sept .  2 9 ,  1 9 8 3 ,  b3-2 CPD 11 386 .  

a s s i y n e a .  b l u r t o n ,  B a n k s  and  Associates, I n c . ,  3-206429,  -4 

h e  do n o t  f i n d  t h a t  s e c t i o n  n . 5 . A  is l i m i t e d  s o l e l y  
t o  t h e  e v a l u a t i o n  of a tirill's management  e x p e r i e n c e  n o r  do 
w e  f i n a  t h a t  U S I A  acted i i n y r o p e r l y  by e v a l u a t i n g  t h e  
e x p e r i e n c e  of t n e  team proposea by DPD. T n e  s o l i c i t a t i o n  
was f o r  a " t u r n  k e y "  o p e r a t i o n  a n d  r e q u e s t e d  t h a t  t h e  
c o n t r a c t o r  n o t  o n l y  manage  c e r t a i n  f u n c t i o n s ,  b u t  a l so  
required t n a t  t h e  c o n t r a c t o r  be r e s p o n s i o l e  f o r  t h e  a c t u a l  

- 2/ U S I A  requests t h a t  che protesters '  a l l e g a t i o n  
c o n c e r n i n g  USIA'S e v a l u a t i o n  o r  proposals ,  as w e l l  a s  t n e  
o the r  spec i f i c  o o j e c t i o n s  ra ised by t h e  p ro tes te rs ,  be  
disinissea as u n t i m e l y .  we a i s a g r e e .  basea o n  t ne  r e c o r u ,  
i t  appears  t n a t  t n e  Oases fo r  these a l i e g a t i o n s  were n o t  
lndae c l e a r  u n t i l  t n e  r e c e i p t  o r  i n t o r n h a t i o n  re leased DL 
U S I r i  i n  r e s p o n s e  t o  Freedom of In1 :o rma t ion  A c t  r e q u e s t s  
p r i G r  t o  t n e  GHU c o n r e r e r i c e .  T n e s e  issues  were rdisea 
i n  a t i m e l y  f a s n i o n  t h e r e a f t e r  a n a  U5IA n a s  n o t  
UemOnStra tea  t n a t  tile Qrotes te rs  were aware or  SnOula  h a v e  
b e e n  aware ot t n i s  i n f o r m a t i o n  p r e v i o u s l y .  

- I l l  - 
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performance of those functions. The RFP, under section 
M.S.A, stated that a firm's'successful prior experience 
would be considered and referred offerors to the descrip- 
tion of those functions contained in the scope of work 
in detailing what would be considered. A review of those 
functions (section C.2.A-section C.2.G) demonstrates that 
the contractor is clearly required to do more than merely 
manage. For example, under section C.2.A (Construction, 
etc.), the contractor is responsible for all capital 
construction (section C.2.A.l), as well as the management 
of all subcontracted construction. In addition, we note 
that under C.2.C (Participation Promotion), the contractor 
is required to compile lists of potential participants, 
develop and distribute materials and to produce and 
encourage publicity. In our view, the solicitation was not 
simply for management services, nor do we agree with the 
protesters that under section M.5.A, U S I A  was limited to 
considering only a firm's successful management 
experience. - 3/ 

Furthermore, we do not find that USIA's action in 
evaluating the experience of the team proposed by DPD, 
rather than solely the experience of DPD, violated the 
evaluation plan set forth in the RFP. Subcontracting was 
not restricted and U S I A  was not limited to considering only 
the institutional experience of each offeror. Energy and 
Resource Consultants, Inc., B-205636, Sept. 22, 1982, 82-2 
CPD 11 258. In addition, we note that all offerors, 
including RRR and Rathe, assembled teams for this specific 
project in order to provide the wide range of services 
which were required. The record shows that no offeror was 
institutionally capable of providing all the services which 
were required. The construction and management services 
offered by KRR were to be performed by another firm and we 
note that both RRR and Rathe submitted the name of the same 

- 3/ Rathe refers to the price schedule in arguing that 
management services were solely to be evaluated under 
section M.5.A. We believe this reliance is misplaced since 
the appropriate reference in determining what USIA intended 
to evaluate is section "C"  (Scope of Work), which defines 
what is required of the contractor for each function. The 
price schedule only requested the cost for management 
services in many of the section ' IC"  areas because the costs 
for the services other than management services, which were 
also to be provided, were to be reimbursed on a cost basis. 

- 1 1  - 
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individual for the pertormance or certain Promotion and 
Participation Coordination Services. Under Travel and 
Transportation services (section C.2.H and evaluated by 
USIA under section M.5 .A .Y  of the HFP), all offerors 
Submittea as part ot their ~roposals the services of 
various travel agencies. 

Under the circumstances, it appears clear that all 
offerors expectea UbIA to evaluate tne ability of the 
entire team proposed by eacn offeror to satisfy the 
requirements of tne RFP. Accordingly, we disagree with the 
protesters' characterization of the solicitation as solely 
for "management services" and tne assertion that USIA could 
only evaluate each offeror's own institutional experience 
unaer tne RFP. The solicitation contains no such 
requirements and we fina tnat USIA's application of the 
evaluation criteria was consistent witn tne evaluation 
scneme set forth in tne KFP.~/ - 

In sum, we find that the evaluation of DPD's proposal 
was reasonaole and we find no eviaence that Rathe or MK 
was treated unfairly or that the evaluation was structurea = 
in sucn a inanner as to ensure tnat DPL) was awardea tne 
contract. Our review of DPD's proposal snows that DPD 
ofterea to proviue the manageinent of tne Services requested 
by tne solicitation and arranged for tne actual performance 
o t  triose services. Altnouyn DPD may not have possessea the 
institutional experience in all areas, the overall team 
proyosea by UPL, exniDrted tlie requisite experience in tne 
areas required by tne solicitation. 

Otner Issues 

Rathe argues tnat USIA impermissibly considered the 
fact that UPL is a Canaaian firm since tnis factor was 
never included in tne RFP's evaluation criteria. A l s o ,  the 
HFP indicated that tecnnical proposals would be evaluatea 

4/ Concerning the aaaitional evdluation ot tne suitdbility 
ot the proposed subcontractors unuer section M. 5 . D ,  tne 
record is uncledr dS to wnetner U b I H  maae any aistinction 
oetween subcontractors for evaluation purposes. However, 
we stress tndt JSIA coula properly consiaer ana evaluate 
the entire team proposed under section M . 5 . A  and, to the 
extent dny "aouble" counting occurrea unuer section M . S . U l  
we agree wltn UbIA tnat sucn action was not preludicial 
since ofterors were evaluated equally in tnis reyuest dnci 
the aecision to award tne contract to UPD is not affectea. 

- 
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i n d e p e n d e n t l y  o f  e a c h  o f f e r q r ' s  price proposal. The 
protesters c o m p l a i n  t h a t  USIA e v a l u a t o r s  had  knowledge of 
e a c h  o f f e r o r ' s  p r o p o s e d  price when e v a l u a t i n g  t h e  b e s t  and 
f i n a l  o f f e r s  and  a l l e g e d l y  a d j u s t e d  t h e  b e s t  and f i n a l  
scores to  e n s u r e  t h a t  award  was made t o  t h e  lowest cost 
o f f e r o r .  A l s o ,  RRR c o m p l a i n s  t h a t  n e g o t i a t i o n s  were 
c o n d u c t e d  o n  a n  u n e q u a l  b a s i s  s i n c e  RRR was r e q u e s t e d  t o  
r e v i s e  i t s  c le r ica l  h o u r s '  estimate upward t o  its 
d i s a d v a n t a g e ,  y e t  DPD a l l e g e d l y  was n o t  a d v i s e d  o f  a 
s imi la r  d e f i c i e n c y .  L a s t l y ,  RRR c o m p l a i n s  t h a t  USIA d i d  
n o t  e v a l u a t e  t h e  b e s t  and  f i n a l  o f f e r s ,  b u t  r a t h e r  
c o n s i d e r e d  and  e v a l u a t e d  t h e  ' l d i s c u s s i o n s "  which o c c u r r e d  
prior t o  t h e  s u b m i s s i o n  o f  t h e  best and f i n a l  o f f e r s .  

USIA i n d i c a t e s  t h a t  s i n c e  Expo 86 is i n  Canada,  DPD's 
C a n a d i a n  t i e s  g a v e  i t  a c o m p e t i t i v e  a d v a n t a g e  i n  c e r t a i n  
areas and  t h a t  t h i s  was e n t i r e l y  w i t h i n  t h e  e v a l u a t i o n  
scheme. U S I A  s t a t e s  t h a t  DPD was g i v e n  a d d i t i o n a l  p o i n t s  
where DPD's knowledge o f  loca l  c o n d i t i o n s  g a v e  t h e  f i r m  a 
c o m p e t i t i v e  edge .  A l s o ,  U S I A  d e n i e s  t h a t  i t  a d j u s t e d  t h e  
best and f i n a l  o f f e r s  t o  e n s u r e  t h a t  award was made t o  t h e  
lowest cost o f f e r o r  and  a r g u e s  t h a t  t h e  a g e n c y  p r o p e r l y  
e v a l u a t e d  t h e  b e s t  and  f i n a l  o f f e r s  w h i c h  were s u b m i t t e d .  
F i n a l l y ,  USIA asser t s  t h a t  b o t h  RRR and DPD were t r e a t e d  
e q u a l l y  i n  d i s c u s s i o n s  c o n c e r n i n g  t h e  c l e r i c a l  h o u r s  t h a t  
e a c h  f i r m  p r o p o s e d .  

- 

W e  see no  i m p r o p r i e t y  i n  U S I A  e v a l u a t o r s '  d e t e r m i n i n g  
t h a t  i t s  Canad ian  " t ies"  would e n a b l e  DPD t o  p e r f o r m  t h e  
r e q u i r e d  work more e f f e c t i v e l y .  Our O f f i c e  w i l l  n o t  object 
to  t h e  u s e  o f  e v a l u a t i o n  f a c t o r s  n o t  s p e c i f i c a l l y  s t a t e d  i n  
t h e  RFP where  t h e y  are r e a s o n a b l y  re la ted to  t h e  s p e c i f i e d  
cr i ter ia .  N a t i o n a l  Biomedical Research F o u n d a t i o n ,  
B-208214, S e p t .  23,  1983 ,  83-2 CPD H 363. Here, USIA d i d  
n o t  g i v e  a d d i t i o n a l  c r e d i t  to  DPD s i m p l y  b e c a u s e  of t h e  
f i r m ' s  C a n a d i a n  t i e s  b u t ,  r a ther ,  g a v e  DPD a d d i t i o n a l  
c r ed i t  w h e r e  those t i es  b e t t e r  q u a l i f i e d  DPD t o  p e r f o r m  t h e  
work r e q u i r e d  by t h e  s o l i c i t a t i o n .  W e  b e l i e v e  U S I A ' s  
a c t i o n s  were r e a s o n a b l e  s i n c e  a s u f f i c i e n t  c o r r e l a t i o n  
e x i s t s  be tween t h e  o f f e r o r ' s  a b i l i t y  t o  p e r f o r m  and manage 
c e r t a i n  f u n c t i o n s  and knowledge of loca l  c o n d i t i o n s  and t h e  
l o c a t i o n  of management o v e r s e e i n g  t h e  p e r f o r m a n c e  o f  t h e  
r e q u i r e d  work .  

I n  a d d i t i o n ,  w e  see no  i m p r o p r i e t y  i n  U S I A  e v a l u a t o r s '  
b e i n g  aware of each o f f e r o r ' s  cost  p o s i t i o n  when e v a l u a t i n g  
b e s t  and  f i n a l  o f f e r s .  T h e  RFP a d v i s e d  t h a t  p r i c e  
proposals would be e v a l u a t e d  s e p a r a t e l y ,  b u t  c o n c u r r e n t l y  

- 13 - 
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( s e c t i o n  M.3) ;  however, w e  a0 n o t  read t n i s  p r o v i s i o n  a s  
p r o h i b i t i n g  USIA's e v a l u a t o r s  from n a v i n g  a n y  k n o w l e d g e  of 
t h e  o f f e r o r ' s  cost proposal' When r e v i e w i n g  t h e  o t t e r o r ' s  
t e c h n i c a l  proposal. I n  e f f e c t ,  t h i s  a l l e g a t i o n  c h a l l e n g e s  
t h e  s u o j e c t i v e  m o t i v a t i o n  of USIA's t e c h n i c a l  e v a l u a t o r s ,  
a n d  we h a v e  r e p e a t e d l y  h e l d  t n a t  b ias  w i l l  n o t  be 
a t t r i b u t e d  t o  p r o c u r e m e n t  o f f i c i a l s  basea o n  i n f e r e n c e  a n d  
s u p p o s i t i o n .  Martin-Miser Associate, B-208147,  A p r .  8 ,  
1 9 8 3 ,  83-1 CPL) 3 7 3 .  W e  r e c o g n i z e  t h a t  i t  may be 
d i f f i c u l t  f o r  t h e  p ro tes te rs  t o  e s t a b l i s h  o n  t h e  w r i t t e n  
record--which forms the  bas i s  tor  o u r  d e c i s i o n - - t h e  
e x i s t e n c e  o f  b i a s .  The  protesters a r g u e  t h a t  t h e  s c o r i n g  
of t h e  D e s t  a n a  i i n a l  o t ters  d e m o n s t r a t e s  t h a t  USIA 
" l e v e l e d "  t h e  scores t o  e n s u r e  t n a t  D P D  was awarded t h e  
c o n t r a c t .  h e  c a n n o t f  h o w e v e r ,  i n f e r  t h a t  t h e  a g e n c y  actea 
i n  s u c n  a biased m a n n e r  s i n c e  there  m u s t  be e v i d e n c e  t h a t  
t n e  t e c n n i c a l  e v a l u a t o r s '  s c o r i n g  r e f l e c t e u  o ther  t n a n  
t h e i r  r e a s o n e d  j u s i ~ j m e n t  c o n c e r n i n y  t h e  merits of t n e  
proposals.  Io. Based o n  t n e  recora, w e  r i n d  t n a t  t h e  
e x i s t e n c e  o f b i a s  has n o t  b e e n  e s t a b l i s h e d .  

R R k  f u r t h e r  c o m p l a i n s  t h a t  USIA d i d  n o t  e v a l u a t e  t n e  
best  a n a  f i n a l  o t t e r s ,  b u t  rattier t n e  " d i s c u s s i o n s "  w n i c h  
o c c u r r e d  w i t n  each of fe ror  p r i o r  t o  t h e i r  s u b m i s s i o n .  RRR 
h a s  n o t ,  h o w e v e r ,  arguea t h a t  t o  t h e  e x t e n t  USIA e v a l u a t e 0  
t n e s e  " d i s c u s s i o n s  ," t n e  i n f o r m a t i o n  w h i c n  U S I A  c o n s i a e r e d  
d i f i e r e d  frolrr t h a t  w n i c n  was s u o s e q u e n t l y  se t  fortli i n  t n e  
w r i t t e n  proposals  s u b m i t t e d  t o  USIA. Under  t h e s e  
c i r c u m s t a n c e s ,  w e  f i n d  n o  o a s i s  t o  c o n c l u d e  t n a t  s u c h  
a c t i o n  was p r e j u d i c i a l  t o  a n y  o f f e r o r .  Also, w e  f i n d  
w i t n o u t  merit H u t s  a s s e r t i o n  t n a t  U S I H  t rea tea  RHfi a n d  LPL, 
u n e q u a l l y  i n  d i s c u s s i o n s  c o n c e r n i n g  t h e  proposed c l e r i c a l  
h o u r s  i n  t n e  r e s p e c t i v e  proposals. U s I A  i n d i c a t e s  t n a t  
b o t h  KHH a n a  LPD were a s k e d  s u D s t a n t i a l l y  t h e  same q u e s t i o n  
r e g a r a i n g  t h e  c l e r i ca l  n o u r s  proposed. T h e  record c o n t i r m s  
t h a t  U S I A  a id  q u e s t i o n  UPD r e g a r d i n g  t h e  number of c l e r i c a l  
h o u r s  p r o p o s e a  oy t h e  tirm a n d  w e  f i n d  t n a t  U S I A  d i d  n o t  
t r e a t  kRH u n e q u a l l y  i n  t h i s  respect.  I n  a d d i t i o n ,  w e  f i n d  
no e v i d e n c e  t o  s u b s t a n t i a t e  t h e  a l l eya t io r i  t n a t  USIH 
i n t e n t i o n a l l y  q u e s t i o n e a  RKR c o n c e r n i n g  this matter so t h a t  
RRk w o u l a  i n c r e d s e  i t s  p r i ce  and  become less c o m p e t i t i v e .  

T n e  p r o t e s t s  a re  ue r i l e i l .  

L"14"LY- dar y k. Van C e v e  
V G e n e r a l  C o u n s e l  
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